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No. 1349

IN THE

United States Circuit Court of Appeals

For the Ninth District.

THE ALASKA EXPLORATION COM-
PANY (a Corporation),

Plaintiff in Error.
vs.

THE NORTHERN MINING AND
TRADING COMPANY,

Defendant in Error.

BRIEF FOR PLAINTIFF IN ERROR.

This action was begun in the District Couii; for

the District of Alaska by the defendant in error

against the plaintiff in error, to recover possession

of an undivided three-sixteenths of a placer claim

and location situate in said District.

It appears from the record, that one Pierce

Thomas was the original owner of the interest in

question, and on October fourth, 1902, conveyed the

same to defendant in error. The plaintiff in error



claims title under a conveyance made by Pierce

Thomas dated October seventh, 1898, whereby he

granted the premises in controversy to one Chris-

topher Kimber. This conveyance was witnessed but

was not acknowledged, and was recorded in the office

of the District Recorder of the El Dorado Mining

District, being the District in which the claim is

located, on October eleventh, 1898.

At the trial the defendant sought to put in evi-

dence a certified copy of the conveyarce from

Thomas to Kimber, and the appeal concerns the

various rulings made by the Court in reference to

the attempt of the plaintiff in error to introduce

in evidence a copy of such paper, or to prove its

contents.

POINT FIRST.

The Court erred in excluding as evidence the

paper purporting to be a copy of a deed from

Pierce Thomas to Christopher Kimber.

The materiality of this paper as evidence in the

case will not be questioned. It purports to be a

certified copy of a deed from the grantor of the

defendant in error to a stranger, antedating the

deed to the defendant in error. It was evidently

the basis of the defense, and with its exclusion the

chance of the plaintiff in error to successfully resist

the demand of the defendant in error disappeared.

The paper appears in the record at pages 47 to

48, and purports to be a grant from Pierce Thomas



to one C. M. Kimber of the property in controversy.

The paper appears to have been witnessed but was

not acknowledged. It was recorded in the office of

the Recorder of the District in which the claim is

located, and to the copy offered in evidence a certi-

ricate of the Recorder is appended (Record 48 to

49).

In Carters Annotated Alaska Codes, Section 16,

Part 3, it is enacted that all records theretofore

made in good faith in any regularly organized min-

ing districts are made public records. This Act

was passed June sixth, 1900, and the record appears

to have been made October eleventh, 1898.

It is submitted that by virtue of the pro^ isions, to

which attention has been called, the paper in ques-

tion became a public record, and a copy duly certi-

fied was clearly admissible in evidence. It would

seem wholly unnecessary to cite authority to sustain

the proposition that a document composing a public

record may be proved by a certified copy.

POINT SECOND.

The Court erred in refusing to allow Pierce

Thomas to be questioned as to the execution of the

deed from himself to Kimber and of which a copy

was offered in evidence.

Thomas was asked whether he had ever made any

other transfer of the property prior to the transfer

to the Northern Mining and Trading Company, the



defendant in error. The Court refused to allow

the witness to answer. It will be seen from the

record that the plaintiff in error was relying upon

a deed made by Thomas to Kimber, and it was

seeking to lay the fomidation for the admission in

evidence of a copy of such instrument. The witness

Thomas was the grantor of Kimber, and it v/ould

seem altogether within the rule that he should be

allowed to say whether or not he had ever made any

deed of the premises prior to that under which the

defendant in error claimed.

In order to authorize proof of the contents of

a lost, private writing, evidence must be introduced

showing the existence of an original.

1 Greenleaf on Evidence (15 Ed.), Section

558.

It is hard to understand how and in what manner

it could be more satisfactorily shown that a paper

had once existed than in the way proposed in this

case. It will be noted that the witness was not asked

to state any of the contents of the papei', but his

examination was confined to the question as to

whether he had ever made a convej^ance of the

property prior to a certain time. He was not asked

to state the contents or in any way to identify the

deed under which the plaintiff in error evidently

intended to resist the claim of defendant, but he

was simply asked as to the once existence of any

deed concerning the property in dispute.



It would be almost impossible for a party seek-

ing to lay the foundation for the introduction of

secondary evidence of the contents of a written

document to succeed unless he is permitted to

inquire at the out-set as to the existence of the lost

original.

It would appear that the Coui't below entertained

the idea that evidence of the contents of a lost paper

can only be admissible after the production of the

original. This may seem a harsh view of the ruling

of the lower Court but we respectfully submit that

a reading of the record justifies all that we have

said.

POINT THIRD.

The Court erred in refusing to allow the witness

Jeffreys to state the extent of the search made for

the lost deed of Thomas to Kimber.

The Court will observe from a reading of the

record that notice to produce the original of the

deed had been served upon the opposing party, and

the plaintiff in error thereupon proceeded in regular

order to show the efforts m.ade by it to find the

paper.

This endeavor was certainly in line to lay the

foundation for the introduction of a copy, but the

Court refused to allow any such evidence. The

witness was asked to state wlint search was made
and the result of that search (page 43), to which

question the defendant in error objected that it was



irrelevant, iinmaterial and incompetent, and that

the mere fact of a search being made does not prove

that there was ever such a deed (transcript page

45). After some discussion it appears that the

Court sustained the objection and stated the ruling

as follows:

The Court: "We Avill sustain the objection, you
" cannot produce evidence in that way."

and thereupon the attorney for the plaintiff in error

said,

Mr. Jeffreys: ''Does the Court rule that we
'' are not permitted to state what examination has

*' been made to discover the whereabouts of this

" deed of which this purports to be a copy?"

The Court: '*We do not know anything about

" any such deed as yet; the mere fact that counsel

'' served a notice to produce a certain document
'* does not necessarily admit the existence of such
'* a deed at all."

And upon such ruling the attorneys for the plaintiff

in error abandoned a further attempt to show the

search which they had made for the original of the

deed of which they proposed to prove the loss, and

to introduce a copy.

It is respectfully submitted that the action of the

Court in so ruling is clear and unmistakable error.

W. S. Wood,

Counsel for Plaintiff in Error.


